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Protecting your taxes in insolvency: HMRC consultation document

Response to consultation by Simmons & Simmons LLP

1. Introduction

1.1 Simmons & Simmons LLP welcomes the opportunity to submit formally its comments on
the consultation issued on 26 February 2019 entitled “Protecting your taxes in insolvency”
(the “Consultation”).

1.2 Simmons & Simmons LLP is a leading international law firm with offices in major business 
and financial centres throughout Europe, the Middle East and Asia.  

1.3 Please note that our response set out below is limited only to the tax policy aspects of the 
proposals and, in particular, we have focussed mainly on concerns that we have 
regarding:

(A) the potential impact of the proposals on securitisation and related arrangements; 
and

(B) the blanket application of the policy to all VAT liabilities.

2. General comments on approach

2.1 We recognise that HMRC may be attracted by the argument that it should be treated as a 
preferred creditor in circumstances where a business has collected in taxes paid to it by 
third parties and goes into insolvency before passing on those taxes to HMRC.  For ease, 
we refer to these taxes as “third party taxes” in this response.

2.2 We agree with HMRC that, were such an approach to be adopted, it is appropriate to limit 
the scope of the measure and to exclude from it liabilities relating to taxes directly levied 
on businesses themselves, such as income tax, capital gains tax, corporation tax and 
national insurance contributions (para 3.8).

2.3 However, we consider that however attractive the argument might be to HMRC to 
enhance its position in relation to certain “third party taxes” where a business goes into 
insolvency, the re-introduction of Crown preference for these taxes would be a retrograde 
step.  

2.4 We note that such a development is not in line with international norms and would 
effectively enhance HMRC’s position to the detriment of private creditors, including small 
businesses.  

2.5 It also misconstrues the position of the insolvent company as somehow holding the “third 
party taxes” as trustee for HMRC, which is not correct as a legal matter.

2.6 In the context of financial transactions generally, we note and endorse the comments of 
the Law Society of England and Wales on the potential complexities and risks that it will 
create.  We comment further below on securitisation and related arrangements.

2.7 In addition, the application of the policy to VAT generally and particularly to all VAT 
liabilities would not appear to be justified by the identified policy considerations. 

2.8 We suggest that HMRC’s concerns around insolvent businesses may be better addressed 
by making use of its existing powers to tackle circumstances in which tax debts are 
avoided through the use of insolvency procedures, rather than introducing a fundamental 
change to HMRC’s ranking in an insolvency.  In addition, the joint and several liability 
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powers discussed in the previous “Tax abuse and insolvency” consultation would be a 
more proportionate approach to tackle the use of insolvency processes to avoid the 
payment of taxes, and would not impact third party creditors of the business concerned.

3. Impact on securitisation and related arrangements

3.1 It has been long accepted that in the case of securitisation and related arrangements, it is 
essential to have certainty over the liabilities, including tax liabilities, that will be incurred 
by the company issuing the securitisation bonds and any related companies that hold 
assets connected with the securitisation.  The securitisation bonds may be issued for thirty 
years or more, and therefore bondholders will need that certainty over an extended period.  

3.2 It is crucial that the issuing company and related companies are “ringfenced” from 
liabilities that may arise, and so typically one will see provisions that restrict the business 
that those companies may conduct, that prohibit those companies having employees and 
so forth.  All this ensures that bondholders should be comfortable that sufficient amounts 
will be available to the issuing company to make payments due under the bonds, rather 
than being used to pay other liabilities.

3.3 HMRC has already recognised the need for certainty of liabilities in the field of corporation 
tax, with the introduction of the securitisation companies tax regime in The Taxation of 
Securitisation Companies Regulations 2006 SI 2006/3296.  Under this regime, the normal 
corporation tax regime is effectively disapplied where certain conditions are met, and 
instead the company is subject to corporation tax only on its retained profit.  

3.4 Given the restricted nature of the activities that issuing and related companies may 
undertake, the potential for them to incur liabilities in respect of “third party taxes” is in 
practice limited.  However, we consider that if HMRC does intend (despite feedback) to 
move forward with its proposals, it would be prudent to exclude the issuing and related 
companies from HMRC’s ability to recover as a secondary preferential creditor.  This will 
achieve the commercial and financial certainty required by bondholders, whilst not in 
practice affecting HMRC’s position given the limited exposure of these companies to “third 
party taxes”.

3.5 We consider that such a clarification would be straightforward, by simply excluding any 
company that is a “securitisation company”, as such term is defined in regulation 4 of the 
2006 Regulations.  

3.6 We note that HMRC has never introduced the permanent securitisation regime for 
companies that hold real estate as part of a securitisation arrangement, which cannot 
qualify as “asset-holding companies” (and are therefore not “securitisation companies”) as 
they do not acquire, hold and manage financial assets.  We consider that it would 
therefore also be appropriate to exclude any company that would be an “asset-holding 
company”, as such term is defined in regulation 6 of the 2006 Regulations, but for the fact 
that it acquires, holds and manages real estate, rather than financial assets.

3.7 Similar considerations may apply to other structured finance vehicles, such as insurance 
SPVs.

4. Application of the policy to VAT liabilities

4.1 In the first place, we would point out that HMRC already has broad powers to protect its 
position in respect of VAT due from businesses that may be exposed to the risk of 
insolvency, for example through the ability to demand security for VAT liabilities of traders.  
In addition, other mechanisms have been adopted or are being considered for adoption to 
protect HMRC from insolvency risks, such as expanding the use of the “reverse charge” in 
the construction industry and the possible introduction of a “split payment” method for 
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collection of VAT.   It is questionable, therefore, whether it is necessary or appropriate to 
seek also to make HMRC a secondary preferential creditor in respect of VAT.

4.2 The consultation proposal is that VAT should be one of the taxes for which the 
government ranks as a secondary preferential creditor on the basis that this is a tax “paid 
to a business by employees and customers” (paras 3.5 and 3.7).  As noted earlier, a
contrast is drawn between these taxes and taxes “directly levied on businesses or 
individuals themselves” (para 3.8).  We consider that output VAT which a business has 
charged to customers and which it is holding prior to payment to HMRC at the point of 
insolvency would meet the test of being a tax “paid to a business … by customers”.  

4.3 However, to the extent that a wholly or partially exempt business incurs irrecoverable VAT 
in respect of services received that fall within the scope of a “reverse charge” (e.g. cross-
border supplies received in the UK and taxed here under section 8 of the Value Added 
Tax Act 1994), we would argue that this is not a tax “paid to a business by customers”, but 
rather is a tax “directly levied” on the business in question where it is acting as customer.  
Any such amounts should therefore not be recoverable by the government as a secondary 
preferential creditor.

4.4 In addition, VAT is different to the other taxes listed in para 3.7, as traders are entitled to 
offset recoverable input VAT against the gross output VAT that they charge, with only any 
net amount being due to HMRC.  If the proposals for the government to rank as a 
secondary preferential creditor proceed, it should be clarified that only the net amount of 
VAT (if any) due to HMRC (and excluding any such amount as represents VAT due under 
the reverse charge mechanism for the reasons set out above) should fall within the scope 
of the new regime.

4.5 Under UK VAT law, where a trader does not use cash accounting, the liability to account 
to HMRC for the net VAT due to HMRC arises regardless of whether or not the trader has 
been paid by its customers, with the ability later to claim bad debt relief.  Given the focus 
of the proposals is on tax “paid to a business”, amounts representing output VAT that has 
not yet been paid over to a trader by its customer should be excluded from preferential 
status.

4.6 Although not restricted to VAT, it is unclear what effect the proposals would have where a 
tax debt that HMRC purports is due is under enquiry or appeal or is otherwise being 
legitimately challenged by the trader in question.  In such circumstances, HMRC should 
not be able to seek to wind up the business and then take advantage of its proposed 
ranking as a secondary preferential creditor.  We note that where a VAT liability is being 
appealed, it may be necessary for a trader to pay over the VAT under dispute to HMRC 
unless it can demonstrate hardship.

5. Contact
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